?S  10Q03l:  Oft, 


00 

ON 
ON 

i 

O 

V© 
OS 

I 

as 

CM 

05 


o 
o 
<u  o 

■S  © 

93  2 

cd  t. 

B  v 
%  & 

E  <e 

—  <u 

U  ~ 

■a  & 

1  ° 
§  s 

j=  2 

w  E 

<3J  __. 

P  § 

cd 


UM  ASS/ AMHERST 


3) 

2 


CO  -3 
J3  * 

> 

0)  00 

J  88 


en 


a  6 
2  p 


c 

(U 

> 
cd 

>> 


00 

co 


oo 
<U 

00 

C 

iS 

o 

X 

<u 

T3 
C 

•  — 

c 
u 

> 

to 

<u 

■*-» 
'— 
O 

3 

O 

X 
CO 


>» 
-*-> 
c 

o 


#00 


£ 

- 

u 


00 

T3 
C 


cd 


u 

«3    0)  > 

»  *S  'a 

E    3  — 

•c  E  a 

o    „  .5 


c 

O  00 

eg  £ 

c  "C 

CJ  u 

oo  ^> 

D.  T3 

U  c 

1-  .  — 


-  OS 

'  OS 


O 

OS 

CO 


ca  c  u 


> 
u 


.2  >  *3 
00 

•E  a 

£  £  a 

=  o  2 

q  « 

jB|| 
P  2  3 


00 

c 
"5, 

Q. 
O 


c 

u 
a 

> 
cd 
J5 


cd 
o 
X) 
o 

CO 
CO 

O 

L- 

CJ 

cd 


u 
o 
E 


03  CS 

|  * 
u.E 


Digitized  by  the  Internet  Archive 
in  2014 


https://archive.org/details/crimeinmassachusOOmass 


IkMMH  >  »L,...,L. 


IN  Y  Did  Cl  19771.  Rovah  v  Vommonutolih.  198  Va 
H76  1 19671  Sec  alio  I -aim.  Tonnehill  &  While.  demote 
Sensing  Evidence  and  Environmental  !■««  64  t  »lif  I. 
Hev  1300.  14  13  I  4  14  1 19761  There  hat  been  a  diver|(enre 
in  views,  however,  on  the  issue  aa  lo  what  leata  are  sulfi- 
cienl  lo  prove  accuracy  In  Ihia  reipecl.  anme  courla  have 
lound  adequate  foundation!  in  varioui  combinaliona  of 
the  following  three  meant  of  testing  radar  speedmelers 
Ills  "run  through,"  in  which  another  police  car  cluaea on 
the  file,  holding  a  given  ipevdomeler  reading,  (2luae  of 
calibrated  tuning  forks,  intended  to  produce  frequencies 
which  will  cauae  the  machine,  il  accurate,  lo  read  particu- 
lar speeds;  and  I3|uae  of  •  aignal  generator  withm  iht 
machine  for  the  aame  purpose  See  McCormick.  supra  " 
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Il  la  our  opinion  thai  aoma  foundation  requirement 
\J'.  pertaining  to  lha  accuracy  of  the  particular  radar  inslru- 

—  menl  ii  appropriate  in  order  lo  enaure  lhal  lha  peraus- 

•iva  force  of  acienliflc  results  ia  not  improperly  triggered. 
Al  preaenl.  however,  we  do  not  inaial  lhal  thia  foundation 
be  baaed  eicluaively  on  any  one  or  Iwo  of  the  three  princi- 
pal leata  or  lhal  lealing  occur  with  any  given  frequency. 
Instead,  in  any  caae  where  the  iaaue  ia  rsised  by  Ihe  de- 
fendant, wa  leave  il  lo  Ihe  discretion  of  the  trial  judge  lo 
determine  when  a  sufficient  ihowing  of  lha  particular 
radar  instrument's  sccurscy  hss  been  msds.  See  Com- 
moiiuMllk  v  Bmlon.  206  Mass  49.  62119101;  Guman  v. 
famous  Plovers  Lossy  Corp  .  267  Maas  601.  621  522 
1 19291  Wa  assume  Ihsl  Judges  will  cloaely  eiamine  lha 
nature  of  all  lasting  procedures  snd  Ihsl  I  bey  will  be 
guided  in  Iheir  admission  decisions  by  Ihe  quality  ol  Ihe 
teals  performed,  rslher  Ihsn  by  Iheir  qusnlity  See  /'rnp/r 
«  Ptrlman.  lupra  at  978  Al  Ihe  asme  lime,  we  etpt-ct 
Ihsl  Ihe  testing  requirements  judges  impose  will  not  be 
so  onerous  aa  In  make  uve  ol  rmlar  devices  a  practical 
impusaibilily  '  Eur  eaample.  the  "run  through"  Irsl  re 
li-rrrd  to.  supra,  is  a  simple  procedure  in  which  Ihe  teat 
mil.imiihilr's  apd-diinii'lrr  and  lite  rmlar  unit  are  mutual 
ly  MirriilNirutive,  nil  Imu^h  neither  device  nmy  liuvi-  been 
li'slrd  by  nmre  Mi|iln*licut<-d  nvrlrMMts 
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The  iaaua  as  lo  what  constitutes  adequate  lealing  m 
leave  lo  a  consideration  of  specific  future  caaea  aa  ap- 
praiaed  in  light  of  Ihe  general  principles  included  in  I  hi. 
opinion. 

2  Statutory  Element,  of  0  L  c  90.  f  17. 

The  second  iaaue  raiaed  by  Ihe  defendant  quesliona 
whether  •  molonsl  anay  be  adjudged  guilty  of  operating 
•  vehicle  al  an  unreasonable  apeed  absent  any  proof  of 
lha  dislanca  of  auch  operation  Mora  apeciflcally.  il  is  Ihe 
defendsnl's  contention  Ihsl  the  prosecution  failed  lo 
present  evidenca  establishing,  aa  provided  in  O.  L.  c.  90, 
|  17.'  lhal  lha  defendant  drove  har  car  for  a  distance  of 
one-quarter  of  a  mil*  al  a  rata  e acceding  fifty  five  miles 
an  hour  Urging  lhal  Ihia  was  a  crucial  element  of  lha 
crlma  charged,  lha  defendant  arguaa  lhal  har  conviction 
was  violative  of  lha  due  process  clause  of  lha  Fourteenth 
Amendment  to  lha  United  Stataa  Conetitution.  V mtkm  v. 
New  Hampthin,  414  U  S  478  (19741. 

Wa  believe  that  lha  dsfsndant  has  ml  scon  si  rued  Ihs 
statute  Ths  elements  which  the  Commonwealth  must 
provs  lo  sustain  a  conviction  srs  contained  in  lha  first 
sentence  of  lha  section  There  it  stataa  lhal  "|n)o  parson 
. . .  shall  run  |  a  motor  vshicls|  at  a  rata  of  speed  greater 
than  ia  reasonable  and  proper,  having  regard  to  traffic 
and  lha  uae  of  lha  way  and  aafely  of  lha  public ."  Thus,  lha 
Commonwealth's  only  burden  la  lo  preaenl  auch  evidenca 
22 

as  lo  permll  Ihe  trier  of  fact  to  find  beyond  a  reasonable 
doubt  lhal  Ihe  defendant  has  failed  so  lo  operate  his  mo- 
tor vehicle  Commonwealth  v  Ansuorln.  257  Mass  212. 
217  1 19261  rommonu<ra/fn  v  Casaicfy.  209  Maas  24.  28 
1 191 1 1  Distance  travelled  may  be  relevant,  but  il  certain 
ly  is  not  a  required  element  of  proof 

The  language  of  Ihe  section  Ihsl  Ihe  defendant  relies 
on  does  nnl  create  a  statutory  element  of  Ihe  offense  II 
merely  sets  forth  prims  facie  rvidence  of  s  statutory  vio 
1st  inn 
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